Provisions in the Servicemembers Civil Relief Act (SCRA) that Affect Child Support Enforcement

Title I - General Provisions

 



Section 101: Definitions

· 
Members of the National Guard called to active duty for 30 days or more pursuant to a national emergency specified by the President or the Secretary of Defense are now protected under the SCRA.  Former SSCRA: Members of the National Guard were provided protection under the SSCRA only when ordered for duty under section 101(d) (1) of title 10, United States Code.  
· 
The definition of the term ‘court’ is amended to mean “a court or an administrative agency of the United States or of any State”.  This means the protection of the SCRA is now expanded to protect servicemember rights at civil judicial and/or administrative (emphasis added) proceedings.  Former SSCRA: Administrative proceedings were excluded from the protections afforded.  This will impact those jurisdictions that utilize administrative processes in child support cases.  It is noted, however, that SCRA does not impact any criminal proceeding. 

Section 104: Service with Allied Forces

· 
Protection of the SCRA is extended to citizens of the United States who are serving with forces of a nation with which the United States is allied in the prosecution of a war or military action, if that service with the allied force is similar to the military service as defined in this Act.  A new provision includes protection for citizens serving with forces of a nation allied with the U.S. in the prosecution of a war or a military action. 

Section 107: Waiver of Rights

· 
The new law allows a servicemember to specifically waive SCRA rights in writing either during or immediately after the period of the servicemember’s military service.  The written agreement shall specify the legal instrument to which the waiver applies and, if the servicemember is not a party to that instrument, the servicemember concerned.  This written option to waive SCRA rights is new.  Under the former SSCRA, a servicemember’s rights were waived upon his/her request for stay of proceedings or the appearance at the proceedings.
Section 109: Legal Representatives

· 
SCRA clarifies that a legal representative may represent interests of a servicemember and that legal representative may be an attorney acting on the behalf of a servicemember or an individual possessing a power of attorney.  The term servicemember shall be treated as including a reference to a legal representative of the servicemember.  This is a new provision authorizing legal representation by a power of attorney to represent interests of a servicemember.
Title II – General Relief

Section 201: Default Judgment

· 
To any civil action or proceeding in which the defendant does not make an appearance, the court or administrative tribunal, before entering judgment for the plaintiff, shall require the plaintiff to file with the court an affidavit stating whether or not the defendant is in military service and show necessary facts to support the affidavit. If the plaintiff is unable to determine whether or not the defendant is in military service, plaintiff must state that the plaintiff is unable to make a determination.  This is not a new provision; however, this section was revised to provide more information for a default judgment determination. 
· 
In a default hearing, when it appears that the defendant is in the military, the court may not enter a judgment until after the court appoints an attorney to represent the defendant.  If the appointed attorney cannot locate the servicemember, actions by the attorney in the case shall not waive any defense of the servicemember or otherwise bind the servicemember.  This is not a new provision; however, this section was revised to provide more information for a default judgment determination.     
· 
If based on the affidavits filed in a default hearing, the court is unable to determine whether the defendant is in military service, the court, before entering judgment, may require the plaintiff to file a bond in an amount approved by the court.  If the defendant is later found to be in military service, the bond shall be available to indemnify the defendant against any loss or damage the defendant may suffer by reason of any judgment for the plaintiff against the defendant, should the judgment be set aside in whole or in part.  New provision.
· 
An automatic stay of proceedings will be granted (minimum of 90 days) in default proceedings in which the defendant is in the military service and upon application of counsel or on the court’s own motion, if the court determines that there may be a defense to the action and a defense cannot be presented without the presence of the defendant, or after defense counsel has been unable to contact the defendant or otherwise determine if a meritorious defense exists.  Under former SSCRA: Default judgments did not require an automatic 90 day stay when a discovery of military service is made.
Section 202: Stay of Proceedings When Servicemember Has Notice

· 
At any stage before final judgment in a civil action or proceeding in which a servicemember is a party, the court may on its own motion and shall, upon application by the servicemember, stay the action for a period of not less than 90 days.  New provision to stay action for 90 days if necessary.  The former SSCRA had a similar stay of proceeding section that allowed the court to stay the proceedings for a period up to the servicemember’s length of service plus 90 days.
· 
An application for a stay shall include: a letter or other communication setting forth facts stating the manner in which current military duty requirements materially affect the servicemember’s ability to appear and stating a date when the servicemember will be available to appear and a letter or other communication from the servicemember’s commanding officer stating that the servicemember’s current military duty prevents appearance and that military leave is not authorized for the servicemember at the time of the letter.  New provision detailing what a servicemember must provide in application for relief under SCRA.
· 
Application for a stay does not constitute an appearance for jurisdictional purposes and does not constitute a waiver of any substantive or procedural defense (including a defense relating to lack of personal jurisdiction).  Under former SSCRA, a servicemember invoking the SSCRA protection constituted an appearance for jurisdictional purposes.  
· 
Servicemember who is granted a stay of a civil action or proceeding under this section may apply for an additional stay based on continuing material effect of military duty on the servicemember’s ability to appear.  The same information required for the initial stay shall be included in the application.  This is not a new provision; however, the SCRA provides more detailed information. 
· 
Should the court refuse to grant an additional stay of proceedings in this section, the court shall appoint counsel to represent the servicemember in the action or proceeding.  This is not a new provision; however, the SCRA provides more detailed information. 
· 
A servicemember who applies for a stay under this section and is unsuccessful may not seek the protections afforded by section 201 (Default Judgment).  This is new provision.     

Section 207: Maximum Rate of Interest on Debts Incurred Before Military Service

· 
SCRA restates and clarifies the 6% interest cap provisions of the former SSCRA by specifying that interest in excess of 6% per year is now forgiven not postponed (emphasis added) as was previously the case. It is noted, however, that this provision applies only to indebtedness incurred prior to and not during any period of military service covered under the Act.  This provision clarifies further that for credit obligations (incurred before military service) no interest rates above 6 percent can accrue while on active duty, nor can the excess interest become due once the servicemember leaves active duty.  
· 
In order for an obligation or liability of a servicemember to be subject to the interest rate limitation, the servicemember shall provide to the creditor written notice and a copy of the military orders calling the servicemember to military service and any orders further extending military service, not later than 180 days after the date of the servicemember’s termination or release from military service.  This is a new provision that provides that the servicemember must request the interest rate limitation and has up to 180 days after being terminated or released from military service to make the request.  
· 
A court may grant a creditor relief from the limitations of this section if, in the opinion of the court, the ability of the servicemember to pay interest upon the obligation or liability at a rate in excess of 6 percent per year is not materially affected by reason of the servicemember’s military service.  New SCRA provision granting creditors a relief from the interest rate limitation.
Section 704: Health Insurance Reinstatement

· 
SCRA adds a new provision that guarantees that an individual’s personal health insurance that was terminated because of entry into military service must be reinstated upon release from military service without any exclusions or waiting periods.  This is a new provision that ensures servicemembers and their families of continuous medical coverage when released from military service. 
Section 705: Guarantee of Residency for Military Personnel

· 
For the purposes of voting for any Federal office or a State or local office, a person who is absent from a State in compliance with military or naval orders shall not be deemed to have lost a residence or domicile in that State without regard to whether or not the person intends to return to that State; shall not be deemed to have acquired a residence or domicile in any other State; or shall not be deemed to have become a resident in or a resident of any other State.  New provision that establishes that residency or domicile is not lost due to military or naval orders.
