ATTACHMENT

Basic Features of the Equal Treatment Regulations

Applicability of the regulations 

· HHS discretionary, formula grant, and block grant funds, except for those covered by the TANF, CSBG, and SAMHSA Charitable Choice regulations 

· required matching funds, whether or not commingled with the federal funds 

· other funds that are commingled with the federal funds

Provider eligibility 

· no discrimination for or against a provider because of the provider's religious character or affiliation or lack of religious character or affiliation 

· faith-based providers are eligible on the same basis as other organizations 

· no exclusion of faith-based providers simply because they are perceived as "too religious" 

Rights of faith-based providers 

· may offer religious activities; however, inherently religious activities must be voluntary, privately-funded, and separate in time or location, from the program funded with direct Federal dollars 1. 

· retains its independence from federal, state, and local governments and may continue to carry out is mission, including the definition, practice, and expression of its religious beliefs-for example: 

· may retain its religious name and religious mission statement 

· may select board members on religious basis 

· may retain control over internal governance 

· may maintain icons, religious art, etc.

· may not be excluded from participation simply because the organization is motivated by religious faith to provide social services or because of religious character or affiliation 

· retain their federal exemption under Title VII of the Civil Rights Act, which allows them to hire on a religious basis, except in cases where the federal program statute forbids it

Limitation on permissible use of funds 

· direct government funding cannot be used to pay for inherently religious activities such as worship, religious instruction, and proselytizing 

· when the program is paid for by direct government funding, inherently religious activities must be separate, in either time or location, from the HHS-funded service, and the activities must be voluntary for beneficiaries 

· when an organization receives indirect funding, there is no restriction on incorporating inherently religious activities into a program, given the fact that the beneficiary is guaranteed a choice among providers

Protections for beneficiaries 

· must be served without discrimination on the basis of religion or religious belief when the providing organization receives direct government funding 

· although a beneficiary can be invited to participate in privately-funded inherently religious activities, participation must be voluntary for the beneficiaries of a directly-funded program 

· in an indirect funding program, the beneficiary is guaranteed a genuine and independent private choice among providers

IRS 501(c)(3) status 

· may only be required if the authorizing federal statute itself requires it; otherwise, organizations may demonstrate their nonprofit status in other specified ways (see regulations for a complete listing)

Equal assurance requirements 

· grant and procurement policies and documents must not require only faith-based organizations to provide assurances about following the prohibition on direct government funding of inherently religious activities 

· all organizations should be required to provide the same assurances and restrictions on the use of HHS funds so that they are applied equally to secular and religious providers

1 Direct funding is funding that is provided to an organization directly by a governmental entity or intermediate organization that has the same duties as a government entity, as opposed to funding that an organization receives as the result of the genuine and independent private choice of a beneficiary through a voucher, certificate, coupon, or other similar mechanism.
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